 Preparatory meeting with Russian NGOs whihin the framework of the EU-Russia Human Rights Consultations

   25-26 May 2009, Brussels
«Freedom of expression and media situation in Russia:

current trends and problems»

by Galina Arapova
Mass Media Defence Centre,
Director, senior lawyer
gala@media.vrn.ru 
www.mmdc.ru
Trustee of the international NGO “Article 19”

(Global campaign for free expression)

www.article19.org
Background

Situation of media freedom in Russia continues to be of concern. Although the Constitution provides for freedom of speech and freedom of the press, the Russian media does not consider itself free, being very much pressured by authorities, harassed, convicted for practicing profession. Government uses the country’s politicized and corrupt law enforcement and judiciaries to prosecute independent journalists. Over the last half a year, journalists faced dozens of criminal cases and hundreds of civil defamation cases.

Journalists remained unable to cover the news freely, particularly with regard to contentious topics—like human rights abuses in the North Caucasus, government corruption, organized crime and police torture—and were subject to a variety of abuses.
According to Freedom House report on Freedom in the world in 2008 Russia remained one of the most dangerous countries in the world for the media. Out of 195 countries Russia ranks 174 in the field of freedom of speech and media independence. It is hard to disagree with this estimation. 

Reporting on human rights violation is restricted, in particular in the North Caucasus. In September-November 2008 content restrictions were imposed on national media regarding any information on financial recession in the country. According to national TV channels, for a few months there were no signs of recession in Russia and later that was explained by the state concern about the citizens’ welfare, need to prevent panic in the general public and on the market. 
Authorities have all means of manipulating the public opinion through the state media-empire. Russian Government owes two out of 14 national dailies, 60 per cent out of 45 thousand regional newspapers, as well as completely or in part controls all the 6 national TV-channels and 2 national radio stations (Radio Mayak and Radio Rossiya). Such a number of state-controlled media allows the Russian authorities to effectively formulate media content, even though censorship is prohibited on a constitutional level. An increasing number of internet users and popularity of internet resources, including blogs, forums and LiveJournal, no doubt, provide a wide range of alternative sources of information and more and more people gain there independent opinion on the situation in the country. Now the number of internet users in Russia is estimated at about 50 million.
 But state already demonstrated its ability and intent to restrict freedom of expression in internet as a modern platform for exchange of opinions and dissemination of information. There are cases of closing websites and blocking internet publications on a variety of grounds: from charging editors-in-chief of using unlicensed software, hate speech or criminal defamation, prosecution of internet journalists or even visitors to websites. We can remember Savva Terentiev case
, who harshly criticized the police in his comment in LiveJournal and in March 2008 was found guilty of arousing hatred and sentenced for one year on probation.  He applied to the ECHR in February this year alleging a violation of his freedom of expression.  The second example is the case of attempt to “confiscate” an independent web-magazine New Focus (www.khakasia.info) due to absence of official registration as mass media, which was just a legal nonsense
.  Founder of the web-magazine was fined by national courts and complained also to the European court alleging violation of article10 of the European Convention.  And the case of closing an internet newspaper Cursiv for publishing satiric article about Vladimir Putin
.
I understand that all present here more or less aware of the freedom of the press situation in Russia.  I underlined main problems and recent trends, which draw a picture of the media freedom situation and show to what extent Russian journalists are free to exercise their profession or deprived of a possibility to do so. I’ll bring to your attention a few examples on each of the following issues, to be more informative.

1. Murders, physical intimidation.
Unfortunately, physical violence, harassment, intimidation, cases of detention and the failure to solve a number of murder cases as well as subtle restrictions on media freedom continue to diminish the exercise of this fundamental freedom.  Attacks against journalists in Russia never stop. For the last 10 years about 257 journalists have been murdered in Russia.  Out of 159 documented cases of violent death of journalists, only 40 cases were brought to court.  In 36 cases, the persons accused were convicted, and in 4 cases – acquitted. Unfortunately, not all court proceedings were the result of satisfactory completion of investigations carried out. At the present moment, about 10 per cent of murders have been detected.
For the last four months of the year 2009 3 more journalists were killed: Shafig Amrakhov (Шафиг Амрахов), editor of the news agency RIA 51 (Murmansk) and Anastasia Baburova (Анастасия Бабурова), the Novaya gazeta journalist (Moscow), and 15 people were attacked. Five journalists were killed in 2008.

On March 23, 2009 the Committee to Protect Journalists published the Impunity Index survey. It features 14 countries, “whose governments have proved unable to solve murders of journalists over and over”, says the CPJ survey. Russia comes 9th on this list alongside with Iraq, Sierra Leone, Sri-Lanka, Columbia, the Philippines, Nepal, Pakistan, Mexico, Bangladesh, Brazil and India. 

Frequent cases of violence against journalists have established the reputation of the North Caucasus as that of the most dangerous place for press in Russia. 

Anna Politkovskaya case
In February 2009, the Anna Politkovskaya case was completed in Moscow district military court; all the persons accused were acquitted.  Hearing of this case was closed with no legal grounds for considering case in private session, which by itself was a violation of the law
Russian media community as well and human right organizations were disappointed with the verdict. Such a verdict proves, on the one hand, that the whole Russian legal system is completely ineffective. Investigation is ineffective as well as the trial.
2. Defamation

Defamation law has been used to shield public figures and powerful individuals from criticism that are legitimate and healthy in a democratic society.  High awards for damages and disproportionate sentences (both monetary compensation and prison sentences) are at times imposed.

In some cases penalties aim at achieving ends other than protecting someone’s reputation, for example to silence public debate on sensitive issues or protect a reputation that does not deserve to be protected.  Politically-motivated harassment of outspoken media outlets poses “chilling effect” on media and stops journalists in stimulating public debate on issues of the public concern. Such as in case of weekly Novye Kolyosa in Kaliningrad.
 16 criminal defamation cases were initiated in a very short period of time against journalists of this newspaper starting in 2005. There were all sorts of accusations here – “beaten up policemen”, “defamed judges” and “insulted and defamed Commander of the Baltic Navy”. The journalists were kept in a preliminary detention cell for over 80 days until let out on bail. In 2007 a District court of the city of Pskov acquitted Oleg Berezovsky on one of the charges – defamation of judges of the Kaliningrad Regional Court. Yet the journalists were found guilty on other charges and sentenced to different terms on probation. However, in the same year the Court of Appeal revoked the District court judgement. Then on April 28, 2009 Igor Rudnikov, the editor-in-chief of the Kaliningradskie Novye Kolyosa (Kaliningrad’s new wheels) newspaper was brought a new accusation against – this time he was charged with violence against three police officers and slander. 
There are a number of other disturbing trends with regards to defamation that need to be addressed: 

1) Russia retains and applies criminal defamation, which can lead to imprisonment. Criminal defamation cases are heard by justices of peace, the majority of whom have questionable qualifications and very little understanding of the media law, European Convention case-law and standards.

2) Judges and plaintiffs have limited knowledge and rarely use alternative non-pecuniary measures to solve conflicts, such as the right to reply, self-regulatory mechanisms, that unfortunately still have limited trust from the media community.

3) the simultaneous filing of civil and criminal lawsuits for the same incident, and multiple criminal cases against the same media outlet (like the case of Novye Kolyosa newspaper, when 16 liable cases were brought against journalists of one newspaper just within a few months), with the sole aim of intimidation.

This has to be seen in the context of non-favorable FOE situation in Russia in general, where journalism is a dangerous profession. The resulting “chilling effect” can discourage even the most motivated journalists. 

But still there is a progress made by Russian domestic courts in recent years. In some cases, the training of judges has resulted in a marked improvement in their performance, with growing references to the ECHR and professionalism in implementing its principles.  Official position taken by the Supreme Court of the RF in the 2005 Resolution on defamation cases, by drawing special attention to the interpretation of the ECHR’s Article 10, simplified the implementation of its provisions in practice. 

Russia might also benefit from a similar approach to that taken in Ukraine, which has incorporated a number of principles of international law into its domestic legislation. The survey has shown some judges face difficulties in applying general principles arising from the case law of the European Court of Human Rights; but putting them in the domestic law could be an effective solution to this problem. 

3. Economic recession and censorship, media dependence on local authorities 

The financial recession has had a considerable impact on media outlets, especially the press. Over the period starting from last December, more than 200 publications have closed down. According to the electronic database of the Federal Press and Mass Communications Agency (Rospechat), in December 2008 the number of all registered print media was 51,726, including 27,476 newspapers and 20,433 magazines. However, less than a half of them are full-blooded publications. According to Gennady Kudiy, Head of Printed Media, Book Publishing and Rospechat Polygraphic Agency,
 there are only around 3000 (perhaps 3500) newspapers and magazines that “actually make the market”, not all of them being really self-sustainable. He believes that only 1000-1500 magazines and 300-500 newspapers can be regarded as successful ones. What is more, according to the Russian Mass Media, Communications and Cultural Protection Service, no more that 10% of printed media are cost-effective today, the rest barely surviving owing to, mostly state, donations and sponsors. The whole of the press on the municipal level are funded and controlled by government. 

Authorities continued to exert significant influence on media outlets and news content through a vast state media empire—State own 2 out of 14 Russian national dailies, over 60% out of all registered regional printed media, 2 main Radio stations, partly or totally owes all 6 national TV channels. That amount of state media allows controlling the flow of information in the country and putting the content in the pro-government direction.
Signing information support agreements between local authorities and media outlets, even private ones (depriving journalists of the freedom to cover topics involving criticism of the authorities) has become an established practice. This is a variety of hidden promotion and censorship rolled in one, when published materials only appear to be written by an independent newspaper or an individual journalist, while in fact they have been paid for by the local government and so completely devoid of any critical assessments. Publishing criticisms may make media pay a price by either losing a contract at once or next year. It is a very effective mechanism of censorship, when financial dependence virtually makes media into branches of the administration press-services. They never raise socially important issues like corruption or power abuse. On the regional level, the once “chilling effect” has all but turned into the “freezing effect” and self-censorship is very strong.

Both in Moscow and in provinces, authorities make a strong use of administrative resources to keep the press in check and tighten censorship around individual journalists and media organizations that criticize them. 
The reality is that criticizing the “United Russia” and regional authorities on important issues or “giving the floor” to the opposition and disagreeing with policy of the Kremlin has almost become a taboo. 

4. Violating the rights of reporters providing coverage of protest actions 

Protest actions of the opposition are going on in Russia. Nearly every time an outdoor event of the kind is taking place anywhere in the country, the police arrest reporters covering them.  According to the Center for Journalism in Extreme Situations, during a crackdown on opposition demonstrations in April last year in Moscow, St. Petersburg, and Samara, over 70 journalists were detained or beaten. The situation has not changed since then. The authorities’ general tendency is to ensure that media information is given at the angle they prefer and with minimum detail as far as protesters’ demands are concerned, which is why the police were quick to arrest both the protesters and the reporters working on the spot. In December 2008, while trying to disperse the Dissenters March, OMON (the Russian special police force) arrested more than 100 people. The police were apprehending people without much bothering about their identity on orders to “work harder” they received on the radio. However, many believe, that journalists were selected deliberately to reduce the number of those who might make the OMON’s feats known to the public. 
As a result, detained were Vyacheslav Melman, a journalist of the Grani.ru Internet publication, Egor Skovoroda writing for the Liberty.ru website, Sergei Lantukhov with Life.ru and Roman Dobrokhotov, recently sacked by the Govorit Moskva radio station, who earlier cut short the broadcast of President Dmitry Medvedev’s speech in the Kremlin Palace. Also arrested were a photo reporter with the Kasparov.ru website, a journalist with the Komersant newspaper and the REN-TV channel film crew. All of them were charged with breaching Article 20.2 of Administrative Offence Code (“Violation of established order of arranging for or holding a public gathering, rally, demonstration, march or picket”). 
In March of 2009 after the “Dissenters March” there were more arrests of journalists, who had attended it in their professional capacity. 


In particular, detained were Ilya Azar, a journalist with Gazety.ru, Timofey Sheviakov, the observer of the Politonline.ru internet resource, Andrei Kozenko, a journalist with the Kommersant newspaper and Valery Sharifullin, a photo reporter with ITAR-TASS Information Agency. Several TVC channel and Associated Press journalists were also reported to have been arrested. 

According to the detained, their media IDs did not produce any impression on the police. Specifically, T. Sheviakov said the grounds for his arrest were described as “taking pictures illegally” even though he had no photographic equipment on him. Other reporters were told: “Your task is to watch what is happening while ours is to arrest those who watch”, as a Kommersant publication said quoting an officer of the Directorate for Combating Organised Crime, who would not introduce himself.

The police, clearly, act on orders from their superiors so we take it as a planned state policy aimed at restricting the freedom of speech and freedom of association.  

5. Hate speech, Fighting extremism and justifying terrorism in press 

Ever since enacting “The Law on Counteracting Extremist Activities”, it has been used to suppress the freedom of expression, dissenting and critical voices in the Russian press. The number of court cases brought under this law has been growing fast. The trend has become particularly strong over the last half a year. 

Another bill of amendments to the Russian legislation was introduced by the “United Russian” deputies in the Federal Duma (December 2008).  Besides, there has been a proposal made to add a new article to the Law on Extremism providing a liability for disseminating extremist ideas in the internet. According to it, “court may decide to stop access to a website from the territory of RF” if it has been observed to publicize extremist materials on it. 

At the end of 2008 – beginning of 2009, many regional newspapers saw a wave of “prosecutor inspections” and were visited by local employees of the Russian National Mass Media, Communications and Cultural Protection Service checking for extremist publications in the regional press. Even a small number of exposed violations hit on the rebound the local officials responsible for media matters, which, of course, urged them to look for extremism even harder. Also at the end of 2008, regional editors, no matter the profile of their publications (from architecture to commerce, as, for instance, was the case in Voronezh region) were summoned to local prosecutor offices to be warned of liability for dissemination of extremist views, which they had to acknowledge in writing. 

The examples are many. I will only give several that, in my opinion, illustrate the existing tendency to use the anti-extremism machine and hate speech provision of the law as a facility to silence criticism. 

1) In February 2009 the local office of the Federal Supervising Service in the Sphere of Communications, Information technology and Mass Communications in the Penza region carried out an unscheduled inspection of the local Ulitsa Moskovskaya (Moscow street) newspaper to see if the Law on Extremism was observed. The inspectors thought that the article headed as Authorities Lead People to Abyss and Prepare Dictatorship had extremist elements in it. 

2) Under consideration in the city of Ulan-Ude there is a criminal case involving stirring hatred towards social groups – “Russia’s enforcement agencies”. The case was brought against several journalists who wrote and spread leaflets saying “February 23 – The Day of Motherland Defenders’ Victims!” (Instead of the official “Day of Motherland Defenders”). The two authors – Nadezhda Nizovkina and Tatiana Stetsura, reporters of the Svobodnoye Slovo (Free Word) newspaper and human rights activists well-known in the Buriatia Region – were charged with arousing negative feelings towards the army, the police and prosecutor’s office. According to the linguistic expert assessment done by local experts, “the contents of the leaflets are aimed at forming among readers a negative image of the Russian military, police force and employees of prosecutor’s offices as well as stirring hatred to these social groups”. 
The leaflet discussed deportation of peoples from the Caucasus and the Crimea in 1943-1944 in the Stalin times and violations of human rights by members of enforcement agencies in Russia today. In particular, it mentioned colonel Budanov and the newly “famous” police major Yevsyukov, who shot dead several people in a Moscow supermarket. The deportation of peoples causing a huge number of casualties among them has been recognized as genocide by the international community. A regional community in Russia regarded discussing this important social issue and expressing concern about breaching human rights by representatives of law-enforcement agencies and army to be stirring hatred towards such a social group as “members of enforcement agencies”. 
3) Case similar to this one and to above mentioned Savva Terentyev case concerns blogger from  Kemerovo Dmitry Solovyov.    Criminal proceeding were brought against him  in August 2008 and it is still going on under “hate speech” article of the Criminal Code – art. 282, for incitement to hatred towards quite questionable social group “security service, police officers, prosecutors, as well as NKVD and VCHK (ВЧК)”.  This could lead to  criminal liability in the form of imprisonment for a period of up to 2 years. Case is still under investigation.
4) Dagestan, case of the Chernovik newspaper. One of the crucial cases is а case of independent newspaper Chernovik (Rough copy) from Dagestan. Last summer (on July 31, 2008) criminal proceedings were brought against three journalists of the Chernovik newspaper: Magomed Magomedov, Timur Mustafayev, Arthur Mamayev and Biyakai Magomedov under Article 282 Part 1 of the RF Criminal Code, for incitement to hatred and derogating of human dignity, which entailed criminal liability in the form of imprisonment for a period of up to 2 years. 
The ground was a publication of July 4, 2008, entitled “Terrorists number one”, quoting one of separatist leaders, Rappani Khalilov. From the viewpoint of the public prosecutor's office, this article, as well as a series of articles in the same newspaper, justified terrorism. As Maksim Mirzabalayev, the Investigator working on this case, stated: the matter is incitement to hatred “between representatives of major ethnic group of the RF and representatives of the Caucasian nationality”, and by the social group, in this very case, “law-enforcement bodies” were implied.

10 more publications of this newspaper were added to this article as the investigation was going on. Moreover, a separate investigation involving other 25 materials was started and their examination is still under way. The examination is being done by the Expert Criminalist Centre of the City Police Headquarters in Krasnodar. Given most of the articles under consideration criticize the police activities, doubts as to impartiality of the experts are inevitable. They have invariably been able to spot “terrorism justification” signs in all the articles they looked into so far. 
In addition to that another criminal charge was brought against Nadira Isayeva, editor-in-chief of this newspaper, under Article 280 Part 2 of the RF Criminal Code for extremist appeals in media and for committing these actions using with her professional position as editor-in-chief, which provided criminal liability in the form of imprisonment for up to 5 years. Nadira, herself, found expert conclusion ill-grounded and unfair, and explained the behavior of law-enforcement bodies as an intention to prove the newspaper being extremist and to shut it down.

On April 7, 2009 all the journalists were charged with incitement of hatred, including the editor-in-chief of the Chernovik, familiarized with the indictment, which they refused to sign, because they read it ex post, which was a violation of procedural norms. Yet, on April, 5, Yuri Tkachev, the public prosecutor of Dagestan, confirmed the indictment under Article 282 of the RF Criminal Code and brought the case to court.

This case is an outrageous example of how law wording inaccuracies and political machinery can be used to silence independent and critical voices when the judiciary is not independent. One particularly alarming thing about it is that the approach of building a separate case on each publication critical of the police activities may confront this newspaper with a number of sentences that will cumulatively increase the severity of the punishment and eventually lead to imprisonment of the accused journalists and closure of a newspaper. This is how the journalists, who still have the courage to criticized authorities and law-enforcement bodies, are given to understand that there are issues that they had better avoid or else they might have to pay with their freedom. 
Such examples are numerous, and all of them, unfortunately, prove that via application of the Law «On counteraction to extremist activities» and incitement of hatred provision of the RF Criminal Code authorities try to restrict the activities of those media, which report events in another way, differently from the official version of the Kremlin or local authorities, which criticize law enforcement bodies and army.  Unfortunately, at the same time, almost no hate speech cases were brought in an obvious situations of incitement of national and racial enmity, when there was a real need to protect rights of minorities, ethnic groups, support multicultural diversity of Russian society.
6. Amendments to the Law

The vagueness of the provisions of the Extremism Law is a serious concern. There were some positive developments in this regard with the 2007 amendments, which replaced ‘justification of extremism’ with ‘justification of terrorism’, which is narrower in scope.
 Other broad and vaguely defined acts, such as ‘debasement of national dignity’, were also removed from the definition of extremism. However, the Law remains problematic, with key terms such as ‘terrorism’ left undefined.
 The vagueness and breadth of the provisions leave them open to interpretation and potential abuse, which is incompatible with Article 10 of the European Convention.
It is important to note that in May this year the Federal Duma is considering a bill on withdrawing Article 282 (Incitement to Hatred or Hostility and Disparagement) from the Penal Code and making amendments to other legal provisions. According to the explanatory note, the purpose of this bill is removing uncertainty from this provision so that the offence which this provision deals with should be judged based on the result of a criminal act but not its aim. It was decided to start the preparation of this bill for the first reading, which will, hopefully, make this part of legislation more predictable. This provision, however, is not the only one requiring attention.

Unfortunately, it has to be admitted that the current legislation, its implementation and the direction of its development, deep level of political and financial dependence of the media only narrow the scope of journalists’ professional activities.  Ethic and international standards in this sphere do not significantly influence the work of Russian journalists suffering serious pressure of the authorities. This, in its turn, deprives citizens of the objective information about the real situation in the country.
Conclusions:

Freedom of expression, free media and free access to information are cornerstones of a democratic, free and open society committed to human rights and the rule of law.

What can  be done to improve situation in these areas in Russia:

1) Media are increasingly controlled either by the state, or by state-controlled companies or individuals loyal to the state.  Legal regulation has to be introduced to stop spreading of   nationalization of the printed media, and monopolization of the main national TV-channels.  Concept of public TV has to be promoted more actively and supported on a legislative level.

2) Cases of journalists who are facing violence in the exercise of their work and the unresolved deaths of several journalists are of a big concern. Bringing perpetrators to justice and demonstrating that intimidation of journalists is not tolerated would help improve the situation of media freedom in Russia. Journalist safety has a fundamental impact on freedom of expression.

3) Possibility to report freely about political demonstrations and public campaign, with no risk for journalists and campaigners to be arrested, is a question closely linked to Freedom of Assembly and Association and require fulfillment by state its obligation, both positive and negative, under European Convention.  Practice of unlawful handling of media during political actions has to be stopped.
4) There is a need to decriminalize defamation and in this context to amend legislation in order to prevent possibility for double liability under civil defamation proceedings, brought to the court of law and criminal defamation case brought to the Justice of the Peace, for one and the same publication.

5) Recently introduced legal framework on extremism should be applied in a way respectful to free speech.  
6) There are a raising number of convictions for free expression in the internet. Therefore maintaining freedom of information on the internet is a high profile challenge, particularly baring in mind that for more and more people in Russia internet is the only possibility to express themselves freely on matters of public concern.
5) In addition, the cases against Russia in the European Court of Human Rights have helped to raise the awareness of judges and lawyers, and to some extent the general public, of the need to apply the ECHR in domestic courts.  There is a big need to provide sufficient training for legal professionals on how to apply European Convention and ECHR case-law.  

There are also difficulties in applying general measures to ensure the European Convention’s implementation, relating to the need for legal and structural reform in Russia. The Committee of Ministers and the Parliamentary Assembly of the Council of Europe (PACE) have also noted several structural hindrances and a “lack of effective domestic mechanisms” to enforce judgments.

6) Russia might also benefit from a similar approach taken in some other countries, like Ukraine, Moldova, Georgia, which has incorporated a number of principles of international law, particularly on Freedom of expression, into their domestic legislation.  Our court practice and research have shown some judges face difficulties in applying general principles arising from the case law of the European Court of Human Rights; but putting them  in the domestic law could be an effective solution to this problem. 
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